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PREFACE 
TO THE 
R E AD E R. 
F the Rev. Doctor Stebbing had 


not done me the Honour to 
diſtinguiſh particularly my Obſerva- 
tions on his late Pieces, among the 
other Writings that have appeared 
againſt them, it might have been 
looked upon as apreſumptuous For- 
wardneſs in me, or a pertinacious 
Humour of contending, to offer a 
Reply to a Perſon of his Eminence 
in Controverſy. And it is only for 
the Sake of Truth, and to clear up 


x ++ ſome 


iv PREFACE. 
ſome Miſrepreſentations, that I have 
added an Appendix; though per- 
haps it would not have been any 
Diſreputation to me, or Prejudice 
to the Cauſe, if by my Silence 1 
had owned myſelf vanquiſhed, — 
Impar congreſſus Achill.. 


SOME 
OBSERVATIONS 
ON 


TWO PAMPHLETS. 
In a LET TE R to a FRIEND. 


Din, 

Hav E peruſed the two Pam- 

phlets which I brought with 
me very lately into the Country, 
and intend now to acquit myſelf 
of my Promiſe, in communicating 
to you my Thoughts upon them 
without Reſerve. Many, yet tri- 


fling, are the vulgar Prejudices that 
| 8 have 
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42 
have been raiſed by Writers of no 
Character againſt the Marriage Act, 
which was paſſed the laſt Parlia- 
ment; but the Pamphlets before 


5 me apply to the Conſcience, and 


being wrote by an eminent Hand, 
have a manifeſt Tendency to raiſe 
Scruples in conſiderate Minds con- 
cerning the Reaſonableneſs and 
Equity of the Law itſelf. Every 
Attempt therefore to vindicate it, 
as it is now a Law in full Force, 


is laudable. 


Tur Author inſiſts very large- 
ly, That the Right of contracting 
Marria ge is an unalienable Right. 
«* ASin a State of Nature the de- 

ce cifive 


„ 

« cifive Right of contracting Mar- 
ee tiage lies in the Child, fo it 

e muſt under Society. (p. 11. 
Enquiry. } Again; © No Man, by 
« entering into Society, can, of 
te ought to be pteſumed to have 
« yielded up into the Hands of 
the Society his natural Right to 
© contract Marriage, as ſhall ſeem 
« to him moſt convenient for the 
« Security of his Virtue.” (p. 1 3.) 
Let it be granted that the Child 
cannot make a Ceſſion of this Right 
into the Hands of the Society ; yet 
what hinders, but it may be fuf- 
pended for a Time? I know no 
Right that may not be ſuſpended 


under Society. The Law ſuppoſes 
1 the 


(4) 
the deciſive Right of contracting 
Marriage to lie in the Child, or it 
need not provide againſt the clan- 
deſtine Marriages of Minors ; it 
only reſtrains the Uſe and Exerciſe 
of this Right, for the Benefit of 
the Child. 


The Right then being admitted 
with this Reſtriction, let us ſuppoſe 
with him (p. 15.) a Marriage Con- 
tract made in Purſuance of this 
Right, and the Queſtion to be, 
Whether this Marriage may be diſ- 
ſolved by human Laws. I anſwer, 
Yes; for the ſame Reaſon, that a 
Contract made by a Minor to pay a 
Sum of Money after he comes of 

A ge, 
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Age, is void in Law. If a Minor 
executes a Bond, he is no Knave, 
though he does not pay the Money; 
his Conſcience in this Caſe will not 
bind him; becauſe in general he 
really is, as the Law always ſup- 
poſes him to be, an incompetent 
Judge of the Conditions. The Law 
neither does, nor can diveſt the 
Minor of the Right to his Eſtate, 
but it may and does ſettle the Time 
when a Minor ſhall come to the 
Enjoyment of his Eſtate ; ſo in the 
Caſe of Marriage, the Law neither 
does nor can ſettle the Commence- 
ment of the Right of contracting, 
but it may and does ſettle the Time 
when a Minor ſhall come to the free 

Uſe 


{0-3 
Uſe of this Right. Otherwiſe a 
Minor might as effectually endow 
another with all his worldly. Goods 
by Marriage, as by Bond or any 
other Contract whatſoever. ' 


Bor our Author goes on (p. 20.) 
The Right to contract either now 
ce ora Year or two Years hence, he 
e cannot give up to Society, nor 
e can helayhimfelf under any Con- 
« ditions that are ſubverſive of that 
« Right, becauſe he has it not in 
ee himſelf to diſpoſe of, as he will 
ce ftand bound by the Law of God, 
« if he has not the Gift of Conti- 


cc nency, to have Recourſe to Mar- 
ce riage as the proper Remedy > 
This 


(37 
This Argument, I apprehend, will 
carry him farther than he intends; 
for let us ſuppoſe the Parties to a 
Marriage to be Thirty or Forty Years 
of Age; in the Caſe of Unfaithful- 
neſs to the Marriage Bed, and in 
ſome other Caſes that may be put, 
wherein the Contract voids itſelf, 
and their original natural Right of 
contracting remains entire, what 
Recourſe have they to the proper 
Remedy againſt Fornication? They 
have precluded themſelves as ef- 
fectually, and laid tbemſelves under 
Conditions that are ſul wer ſeve of the 
Right of contracting, as the Minor is 
precluded by Law, and can only 
be relieved by the Intervention of 
the 


* 
the Civil Authority, which under 
proper Circumſtances will relieve 
the Minor. 


Nor every Renunciation of the 
Means appointed by God for the 
Preſervation of Chaſtity, or every 
Vow of Celibacy, as our Author 
puts it, (p. 1 3.) but a full and ab/o- 
lute Renunciation or a Vow of 
perpetual Celibacy, every Proteſtant 
muſt allow to be unlawful and null 
ab initio. Puffendorf therefore very 
well obſerves, © That it would be 
ce both unjuſt and fooliſh to make 
ca Law forbidding all Subjects to 
«© marry, as likewiſe to make a Law 

cc by which only the Firſt-born 
5 | &« ſhould 


41 


e ſhould be permitted to marry, 
6 and the reſt tied down to a 
e State of Celibacy; becauſe it 
ce cannot be that ſo many ſhould 
ce be qualified to live chaſtly in a 
te State of Celibacy.” (p. 43. Di 
ſertation.) This indeed is a very 
good Reaſon to prove that the 
Civil Authority cannot forbid all 
the Subjects to marry, or any con- 
ſiderable Part of them, and it is 
a very good Reaſon to prove that 
it cannot forbid any one Perſon to 
marry; but, with the Author's 
Leave, I would aſk him, how it 
is applicable to the Caſe of Minors 
before us. Fools and Madmen, 
whilſt ſuch, cannot marry; and 
C why 


( 10 ) 

why may not the Uſe of the Mar- 
riage Bed be denied to Minors for . 
a Year, or two or three Years, in 
order to prevent great Inconveni- 
ences that might enſue from an 
earlier Uſe of their natural Right? 
For it is very obſervable, that 
Marriage, when entered into wan- 
tonly and unadviſedly, is the moſt 
plentiful Source of domeſtic Evils; 
it oftentimes fruſtrates the Inten- 
tion of its own Divine Inſtitution, 
and becomes itſelf in the End a 
true Renunciation of the Means 
appointed by God for the Preſer- 
vation of Chaſtity. 


Py p- 


(ET 


PUFFENDORF lays it down, 
c That fince the Obligation to 
« Matrimony is undeterminate, and 
« admits of ſome Latitude, the 
« Civil Authority may fix the 
« Ape when Perſons ſhall be fit 
« to be joined in Marriage.“ (p. 4.) 
No reaſonable Man will put this 
Senſe upon the Words, that Law- 
givers are at Liberty arbitrarily to 
fix what Time they pleaſe. But 
when the Legiſlature has deter- 
mined at what Age Perſons are 
ordinarily of /ufficient Diſcretion, 
not merely of oral Capacity, to 
make the Marriage Contract, this 
may be preſumed to be the Age 


C. 2 -- 4“ 


612) 
proper to be fixed by the Civil 
Authority, when they may be fit 
to be joined in Marriage; and 
the Law that fixes the ſame Age 
for the Validity of Marriage Con- 
tracts that it requires for the Va- 
lidity of other Contracts, is ſurely 
a very ſafe and reaſonable Law. 


Tun Queſtions concerning the 
Conſent of Parents, which ſome 
inſiſt upon as neceſſary by the 
natural Law, to the Validity of a 
Marriage Contract, or what Right 
Parents have, as Maſters of Fa- 
milies, to prohibit or reſcind the 
Marriages of their Children, are, 
I think, though largely diſcuſſed 

by 


(13) 
by our Author, remote from his 
Purpoſe. The Enquiry is concern- 
ing the Power of States to deny 
their Protection to the Marriages 
of Minors; no Matter, whether 
ſuch Power be founded in Nature, 
it is ſufficient, if it be not con- 
tradictory to the Law of Nature. 
Concerning the Power of States to 
oblige Children to wait their Pa- 
rents Conſent in Marriage, Puf- 
fendorf is very expreſs : For having 
mentioned ſeveral Reſtraints which 
Civil Laws may lay upon Mar- 
riage, he adds, Quarum legum ca 
vis eſſe poteſt, ut quod contra eaſdem 
contrahitur connubium, certis effec- 
tibus, per jus civile afſignatis deſti- 


tuatur, 


614) 
tuatur, vel etiam omnino pro inva- 
lido, et quod reſciſfhonem admittat, 
declaratur. Lib. vi. cap. 1, 8: De 
Jur. Vat.) Wherefore our Author 
thould reſtrain the Adverb n- 
nino, which he conſtrues © ab- 

ce folutely,” to Civil Eftimation on- 
ly, or wherefore he ſhould con- 
ſtrue the Word © Civiliter” in an- 
other Paſſage in Civil Eſtima- 
*« Zion, (p. 26.) and not © by the 
« Civil Authority,” I cannot com- 
prehend: How unwarily then does 
he obſerve upon theſe Paſſages, 
that the Limitation of the Nul- 
lity, which Laws may declare a- 
gainſt Marriages in certain Caſes, 
zo Civil Effects only, carries with 

| it 


(15) 
it a Confeſſion, that no Act of 
Law can deſtroy the Vinculum 
Matrimonii, as it lies in Conſci- 
ence, and on no better Grounds 


aſſumes this petitio principii, that 


the Conſideration of a Parent's 
being under Society gives him in 
this Reſpect no more Right over 
his Child, than he had or would 
have out of Society. (p. 28.) I 
will therefore point out a Reaſon 
in Puffendorf's own Words, be- 
cauſe our Author defires it, why 
Puffendorf lays it down fo poſi- 
tively, that the Law may annul 
the Marriage of a Child as to all 
Civil Effects, merely becauſe the 
Parent's Conſent is wanting; and 


1 


(16) 
it is this, Facultas moralis — ad 
prefiandum quid nos obligandi, eeft 
circa res et attiones alienas, quippe 
que nom noſtro, ſed alterius arbi- 
trio ſunt ſubjetlæ. The Child by 
an Act of Society is put under the 
Parent's Will ; conſequently the 
Marriage of ſuch a Child with- 
out his Conſent is void in Con- 
ſcience as well as in Law : Which 
is our Author's Argument turned 
againſt himſelf. Puffendorf's Ob- 
ſervation therefore is juſt ; but it 
will not ſerve our Author's Pur- 
pole for which he makes the 
Quotation, (p. 29.) „ That car- 
« nal Knowledge, and the Con- 
« ſent (or Marriage) of the Per- 


{ons 


(17) 

@ ſons cohabiting together, where 
ce the Civil Laws contradict, tan 
“no more render ſuch Marriage 
« valid, than a Sale and Delivery 
ec made by a Minor, without the 
« Conſent of his Guardian, can 
« paſs away the Title of his E- 
te ſtate.” Here is no Limitation 
of the Nullity. It will not be 
maintained, I think, that the Sale 
and Delivery made by a Minor is 
valid either in Law or Conſcience : 
No more is his Marriage. 


Fer I am not of our Author's 
Opinion, (p. 21. Enquiry) That 
a Marriage Contract is fo entire- 
ly of a religious Nature, that it 

1 cannot 


(18 ) 
cannot be diſcharged by the Civil 
Authority. Nor is it a mere Civil 
Contract. It is of a mixt Na- 
ture; neither merely Religious, 
nor merely Civil. The Inſtituti- 
on is Religious, but the Contract, 
ſo far as Society is concerned in 
it, is Civil, and may therefore be 
diſſolved by the Civil Authority. 
How far God is concerned in it, 
the Circumſtances of every parti- 
cular Marriage muſt determine. 


What ? ſhall we ſubſcribe to our 


Author's Caſuiſtry, that there is 


no ſuch thing as a Contract, in 
which God is not concerned ? And 
« though all the Laws in the 


« World ſhould reclaim, you can- 
© not 


(19) 
e not break it without offending 
Him.“ Concerned He is as a 
Judge to puniſh the Maker, but 
ſhall we fay God is a Party to a 
fraudulent or iniquitous Contract? 


A Marriage Contract conſidered . 


merely in a religious View, as a 
folemn Vow or Oath before God 
between the Man and the Wo- 
man, in which Society has no 
Concern, cannot indeed be dil- 
ſolved; I remember Biſhop San- 
derſon ſomewhere gives this Rea- 
ſon, Quia ibi non utilitas tantum 
hominis ſpeclatur, ſed et inſtitutum 
Dei ; but if Society be taken into 
the Account, there ariſes 'a new 
Obligation, and the Contract is 


D 2 null, 


( 20 ) 

null, % facto, if it does not coin- 
cide with the Intereſts of the So- 
ciety, that is, if it be not con- 
formable to the Laws and Regu- 
lations of the State, which are en- 
acted for its Safety and Conveni- 
ence, For as an Obligation can- 
not be relaxed by one Party to 
the Diſadvantage of other Parties 
concerned, no more can it have 
any Force or Operation without 

the Concurrence of the Intereſts of 
them all. 


To return then to Baron P. 
fendorf's Opinion. He has fur- 
niſhed us with a Reaſon why the 
Law may reſtrain a Minor from 

7 paſſing 


( 21 ) 

paſſing away his Eſtate, and the 
ſame Reaſon will hold to prove, 
That the State may deny its Pro- 
tection to his Marriage. It is 
this; That the Child is by the 
Civil Authority put under the Will 
of his Parents or Guardians ; and 
if it be for the Benefit of the Child, 
I might add, for the Benefit of 
the Community, which the State 
is to judge of, the State has, with- 
out Doubt, a Right to do it. 
Thus the grand Defideratum of 
our Author (p. 30.) is happily 
ſupplied. And, not to enter with 
him into a minute Diſquiſition 
upon the Nature and Extent of the 

Parental Authority, it may with 
| out 


( 22) 
out any Abſurdity be preſumed, 


that if a new-born Infant was 
furniſhed with the Aid of Rex 
ſon, and could ſee that he would 
probably plunge himſelf into ma- 
ny Inconveniencies by the Uſe of 
his natural Right to contract Mar- 
riage, he would willingly conſent 
to ſubmit himſelf to the Autho- 
rity of his Parents or Guardians, 
and preclude himſelf from the 
Civil Protection of the State if he 
contracted Marriage without their 


O 
Conſent. 


Such a Conſent may be well 
underſtood as implied under that 
general. Conſent, which every 
Mcm- 


( 23 ) 

Member of Society, as ſuch, muſt 
be ſuppoſed to have given, to re- 
cede from his private Right, when 
it comes in Competition, I will 
not put it as our Author does, 
(p. 35.) with e Public Good, but 
with his own private Good. How 
difficult ſoever it may appear to 
him to ſhew what Connection the 
annulling a Minor's Marriage has 
with either, it has nevertheleſs 
merited the Attention of the Le- 
giſlature. | 


Bur an Appeal is made (p. 45.) 
to the Friends of Liberty, whether 
the annulling Clauſes as to Minors 
will ſtand with the Principles of 

Liberty, 


( 24 ) 
Liberty. The natural Liberty of 
Man to be free from any ſuperior 
Power - upon Earth, and to have 
only the Law of Nature for his 
Rule, and the Liberty of Man in 
Society to be under no other Power 
but that eſtabliſhed by Conſent, 
nor under the Reſtraint of any 
Law but what the Legiſlative ſhall 
enact according to the Truſt re- 
poſed in it: Again; the Liberty of 
a Man at Years of Diſcretion, and 
the Subjection of a Child in his 
Nonage, are fo conſiſtent and ſo 
diſtinguiſhable, that I do not ſee 
how Liberty, Natural or Civil, is 
at all concerned in the Queſtion. 
At what Time a Man is of Ape 

| 70 


( 25} 

40 be free, the judicious Hooker ob- 
ſerves, it is a great deal more eaſy 
for Senſe to diſcern, than for any 
one by Skill and Learning to de- 
termine, {Eccl, Pol. i. 6.) But there 
muſt be a fixed Time in Society, 
when Men are 20 begin to aft like 
free Men; and till that Time, no 
Acts of Manhood are required or 
allowed of ; no Oaths of Fidelity 
or Allegiance to the Government 
are exacted, no voluntary Contracts 
are eſteemed valid. I profeſs my- 
ſelf a warm and zealous Friend of 
Liberty; and would by no Means 
be an Advocate for the Reaſon- 
ableneſs and Equity of the Mar- 
riage Act, if I thought there was 

E the 


( 26) 
the leaſt Appearance in any Part 


of it of an Infringement upon the 
Liberty of the good People of 
England, whoſe Love of their na- 
tural and civil Rights, with their 
Reſolution to maintain them, faved 
the Nation when it was upon the 


Brink of Slavery. 


FINIS. 


APPENDIX, 


A Reply to Doctor Szebbing's Rx- 


MARKS on OzsERVATIONS, &c. 


OBSERVATION I. p. 3, 4, 5: 


HE Diſtinction here 
made between Right, and 
the Uſe of Right, is pertinent, for 
the ſame Reaſon which Doctor 
Stebbing alledges why it is not ſo, 
vis. becauſe his Argument lays 
claim to orb. The Right he 
pleads for, is © a Right in every 


* Man to contract Marriage, as ſhall 


F 6 ſeem 


26 APPENDIX. 

& ſeem to him moſt convenient for 
< the Security of his Virtue.” That 
there is a natural Rigi in the Mi- 
nor to contract Marriage, is agreed 
on both Hands; but to any Claim 
to the free Uſz and Exerciſe of this 
Right, the State for many wiſe 
Reaſons, and among Others for the 
Benefit of the Minor, ſays No, I 
am ſtill of the ſame Opinion I was, 
that there is no Right which may 
not be ſuſpended under Society. 

The reciprocal Benefits derived 
from Society to all its Members au- 
thorize this ſu; perior Privilege. 

Should the Law of God dire, as 
our ae puts it, the Uſe of any 


Right in Oppoſition there- 


to, 


APPENDEX: as 
to, this may be a good Reaſon why 
the Suſpenſion ſhould. be taken off 
in any particular Inſtance ; or, in 
other Words, if the . Uſe of the 
Right of Marriage be neceſlary to 
the Minor for the Security of his 
Virtue, it will become the Duty of 
the Parents to give their Conſent ; 
but human Laws cannot provide 
for all Emergencics, 


OBSERLATION II. p. 5: 


Under the Reſtriction here ſpok- 
en of, and explained before, I ad- 
mit the Minor's Right, a bare 
Right without the free Uſe and Ex- 


erciſe of 1 it, to contract Marriage; 
F 2 and 


30 APPENDIX; 


and would not be ſuppoſed, as 
Doctor Szebbing repreſents me, ſup- 
plicating this Poſtulatum, or aſ- 
ſerting, that in Conſequence of 
* an Act of State, declaring a Nul- 
e lity, the Minor is diſpoſſeſſed of 
his Right to the Uſe of Marri- 
cage; the Uſe of Marriage, in 
my Conception, preſuppoſing a 
Right to contract Marriage, the 
free Uſe and Exerciſe of which 
Right, I have argued, is not in 
the Minor. But this I will main- 
tain, that a Marriage Contract may 
be diſſolved in Conſequence of an 
Act of State, and for the ſame Rea- 
ſon why a Contract made by a Mi- 


_ to * a Sum of Money after 
he 


APPENDTA. 31 
he comes of Age, is void; vis. be- 
cauſe in general he really is, as the 
Law always ſuppoſes him to be, an 
incompetent Judge of the Conditi- 
ons. The Law, I fay, always ſup- 
poſes him to be an incompetent 
Judge of the Conditions, therefore 
the Contract is void in Law; and in 
general he really is fo, therefore his 
Conſcience in this Caſe will not bind 
him. The natural Incapacity of 
the Minor, though it will not reach 
to all Caſes, yet is a ſure Ground to 
go upon; and from this general In- 
capacity itariſes, that any Contract, 
of whatſoever kind it be, made by 
a Minor, is 15 facto null. I add 
too, ſo far as his natural Incapa- 


2 city 


32 APPENDIX. 
city reaches, his Conſcience will 
not bind him. To fix the preciſe 
Time when a Minor is of a com- 
petent Judgment to execute a Bond, 
would be as difficult perhaps as to 
determine the fit Age for Liberty 
of Marriage. In both Caſes it is 
ſafeſt to ſay in general, that the 
Minor is not bound in Conſcience 
till the Law binds him, becauſe 
the Preſumption is in Favour of 
the Law, that it has determined 
the moſt proper Age when the Mi- 
nor may be ſuppoſed to have Ca- 
pacity enough to underſtand the 
Buſineſs he is about. 


OB5SE R- 


APPENDSTEL as 


OBSERVATION III. p. 12, 13, 


The Notion of parental Autho- 
rity, and its mighty Superſtructure 
of a divine, unalterable Right of So- 
vereignty in the State, having long 
ſince fallen to the Ground, our 
Author need not be ſo extremely 
ſurprixed, that. I ſhould think the 
Queſtion concerning the Conſent 
of Parents, ſo largely diſcuſſed by 
him, remote from his Purpoſe. It 
is not at all neceſſary, it is of no Uſe, 
in order to bring the Point to its 
proper Iſſue; becauſe, to ſpeak 
properly of the Power which Pa- 
rents haye in Right of Tuition du- 


ring 
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ring Minority, it is rather the Pri- 
vilege of Children and Duty of Pa- 
rents, than any Prerogative of pa- 
rental Power. Beſides; ſince Go- 
vernments have been leſt to the old 


1 — ers 


Way of being made by Contrivance 


and the Conſent of Men uniting 
together into Society y for their Safc- 


I 2 


ty and Conveniency, the Queſtions 
what are natural Rights, and 1 how, 


2 n 


and bow Var. ſuch Rights were, e, by 
the original | Compact, 7rans erred © 


from Individuals and veſted in 1C 


r —— Rt: Renata "Ya. 


Body! Politic, are in a a great Mea- 


AG—— 


ſure fu perſeded. The Moment any 
Man puts on the Bonds of Civil Civil So- 


I Ga 


ciety, he diveſts himſelf of his na- 


rural Liberty; ; he waves ſome na- 
— 1 


—— 


; ng; 


APPENDIX. 33 
tural Rights in order to ſecure O- 
thers, the Enjoyment of which 
would elſe be very precarious; and 
if the Power to which he ſubjects 
himſelf be not contradictory to the 
Law of Nature, that is, if it be 
contrived and exerciſed for the mu- 
tual Preſervation of the Lives, Li- 
berties, and Eſtates of every Mem- 
ber of the Body Politic, it is no 
Matter whether ſuch Power be 
founded in Nature; it is ſufficient 
that it be not contradictory to the 
Law of Nature; which is the 
Thing I aſſerted. | 


OBSERVATION IV. p. 14, 21. 


Rather than ſpend my Time in 
combating our Author's Interpre- 
| G tation 
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tation of the Paſſages which he has 
produced from Baron Puffendorf, 
I would willingly accept of the Con- 
ceſſion he makes, that Puffendorf 
will help neither of us; but muſt 
avail myſelf of his general Doctrine, 
in juſtice to my own Argument. 
My Poſition is (p. 21.) that the 
Minor is by the Civil Authority 
put under the Will of his Parents 
and Guardians, in Reſpect of the 
free Uſe and Exerciſe of his Right 
of Marriage; and if it be for the 
Benefit of the Minor, I might ſay 
for the Benefit of the Community, 
which the State is to judge of, the 
State has a Right to do it, Let it 
be obſerved then, that the State a/- 


fumes this Power to itſelf, which 
under 
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under the Reſtriction beforemen- 
tioned it has a Right to do; that 
Society gives the Parent a Preroga- 
tive over his Child in this Reſpect, 
which he would not have out of So- 
ciety; that the Minor by an Act of 
State being abſolutely under the Pa- 
rent's Will, the Marriage Contract 
of ſuch a Minor without his Con- 
ſent, is by Puffendorf's general Doc- 
trine, void in Conſcience as well as in 
Law, becauſe upon this Foot the 
Contract is circa rem alienam. And 
therefore I claim the full Benefit of 
Puffendorf”s general Doctrine, which 
our Author has promiſed me; the 
Petitio Principii, which he aſſumed, 
is indefenſible; and the Reaſon I 
pointed out, viz. facultas moralis 

£ G 2 &c. 
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&c. (p. 16.) why Puffendorf lays it 
down ſo poſitively that the Law _ 
may annul the Marriage Contract 
of a Child as to all Civil Effects, I 
may add and in Conſcience too, 
merely becauſe the Parent's Conſent 
is wanting, is a good one. 


OBSsER VAT TON V. p. 8. 


The Reader, without doubt, very 
tenderly compaſſionated the unhap- 
py Caſe of Minors, when he learn- 
ed from the Enquiry, (p. 13.) that 
by Means of the Marriage Act they 
are ſliding back into the Errors of 
Popery. I was willing to ſoften 
Matters a little in my Obſervations, 
and allowing that a full and abſolute 
Renunciation of the Means appoint- 


ed 
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ed by God for the Preſervation of 
Chaſtity, or a Vow of perpetual 
Celibacy is unlawful, hoped ſome 
Allowance would be made with re- 
gard to temporary Renunciations for 
a few Years. I might have urged 
the Practice of ſeveral Societies of 
Men, who though from their Man- 
ner of living, they are, perhaps, 
leſs able to keep themſelves within 
the Bounds of Virtue and Sobriety 
than Minors can be ſuppoſed to be, 
have yet laid themſelves under Re- 
ſtraints, in Obedience to their lo- 
cal Statutes, till they are Forty, Fif- 
ty, or Threeſcore Vears of Age, 
without any Impeachment of the 
Wiſdom and Piety of their Foun- 
ders, even in Colleges erected ſince 
the 
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the Times of the Reformation. But 
it was more to my Purpoſe to put 
the Caſe of Fools and Madmen, who 
are prohibited to marry, whilſt 
fuch; and I preſume, our Author 
took no Notice of it, becauſe he 
muſt allow the Prohibition to be 
neither wicked nor unjuſt; and 
Minors are very wiſely prohibited 
to marry without Conſent, left 
they ſhould bring themſelves under 
the ſame Predicament. But will 
not the foregoing Argument carry 
our Author farther than he intend_ 
ed? This I ſuſpected, and thereup- 
on put fome Caſes, to which he 
replies under the next Obſervati- 
on. 


OssER- 
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OBsERvATIONVLp.7, 


Under Favour I muſt inſiſt up- 
on my Aſſertion, that in the Caſes 
which I have here put, the Means 
appointed by God for the Preſerva- 
tion of Chaſtity, and the natural 
Remedy againſt Fornication are as 
effectually fruſtrated, as they can 
be in any Caſe under the Reſtraints 
of the Marriage Act. But there is 
a great Difference, ſays our Author, 
between a Perſon's precluding him- 
ſelf from the lawful Remedy by a 
voluntary Act of his own, and his 
being precluded by the Act of ano- 
ther. Very true; and when he 
makes it appeat to me, that the 
Reſtraint 
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Reſtraint which the Minor is un- 
der is his own Act, and not the 
Act of Another, I will admit the 
Propriety of the Diſtinction in this 
Place. It is not ſatisfactory to ay, 
the Minor makes it his own Act by 
the Ceſſion he has made of his na- 
tural Right to contract Marriage in- 
to the Hands of the Society, becauſe 
without any ſuch Ceſſion, there is 
an abſolute Right belonging to So- 
ciety, in conſequence of the origi- 
nal Compact, to do every thing for 
the Public Good and the Benefit of 
each Individual, that is not contra- 
dictory to the Law of Nature. 


OBSERVATION: VII. p. 17, 18, 19, 20. 
A Contract is of three Kinds. 
It is either purely civil, between 
x” Man 
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Man and Man; which may there- 
fore be diſcharged by the Civil Au- 
thority, that is, it is ſaid to be null, 
when the Law prohibits the mak 
ing of it. Or elſe it is purely reli- 
gious, between God and Man, 
wherein Society has no Concern. 
Or thirdly, it is of a mixt nature, 
partly civil and partly religious, be- 
tween God and Man, wherein Soci- 
ety is concerned. Our Author 
does not ſet forth with any Preci- 
ſion, whether a Marriage Contract 
is purely civil, or purely religious, 
or of a mixt Nature, Conſidered 
only as a ſolemn Vow or Oath, or 
the mutual Conſent of the Parties, 
in which Society has no Concern, 
it is purely a religious Contract, 
H which 
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which is in its own Nature binding 
upon Conſcience, and cannot be 
diſſolved by Society; but we can 
hardly bring it under this general 
Notion; it is injurious to Society to 
do it; Society muſt be taken into 
the Account in every Marriage 
Contract; it thereupon becomes 
partly civil and partly religious; 
there ariſes a civil Obligation, and 
the Contract is null 1% facto, if 
it does not coincide with the In- 
tereſts of the Society, that is, if it 
be not conformable to the Laws 
and Regulations of the State, & c. 
But I haſten to a Review of our 
Author's Caſuiſtry, to which he 
does me the Honour to ſay I am a 
Subſcriber. He lays it down, 
{© there 
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« there is no ſuch thing as a Con- 
« tract in which God is not con- 
« cerned; and though all the 
« Laws in- the World. ſhould re- 
ce claim, you cannot break it with= 
<« out offending him.” I thereup- 
on have put the Caſe of a fraudu- 
lent, iniquitous Contract, and aſk- 
ed whether God is a Party to ſuch 
a Contract? Concerned, I faid; 
he is as a Judge to puniſh- the 


Maler, but no farther. - Our Au- 


thor, ſpeaks of him as a Judge to 
puniſh the:Breaker ; but God can- 
not. be concerned, as /uch, in a 


fraudulent, iniquitous Contract. 
But if you cannot break it with- 


e out offending Him, our Author 
is obliged upon theſe Principles to 
| H 2 maintain 
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maintain that God is concerned, 
as a Party, for the Execution of it ; 
which Doctrine, under his Favour, 
I never did, nor will, ſubſcribe to; 
any more than his general Poſition, 
you cannot break it without of- 
« fending Him. 

And thus much for Dadtor Steb- 
ding Remarks upon the Obſervati- 
ons. But he calls upon me farther 
for an Anſwer to a Caſe which he 
has put, Diſſertatiam, p. 32. and 
which I ſhould have taken Notice 
of before, but thought my Anſwer 
to the Queſtion it was intended ta 
illuſtrate was ſufficient for both. 
And I might plead a Right to be 
excuſed now, becauſe I declare it my 
real Sentiment, and have propoſed 
82 5 it 
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it in ordinary Converſation" to ſome 
of good Underſtanding, though 
they be no Caſuiſts, who concur 
with me; that if a new-born Infant 
&c. OH. p. 22.— Venimus ad ſum- 
mum. The Caſe however is not 
ſo formidable, but I will wave my 
Exemption, while I give it a ſhort 
Anſwer; and 1 ſay, the Circum- 


ſtances are not parallel, between a 
Man who is a competent Judge and 


fai juris, and à Minor who is nei- 


ther. And farther, with regard to 


che Penalty; whether the Man's 


Conſent may be preſumed to a Pe- 
nalty in conſequence of the Uſe of 
his Right, is not to the Point; be- 
cauſe the Minor is not upon equal 
ys as the Man is, with Socie- 
2841] ty; 
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ty; he muſt ſubmit to their Deciſi- 
on in all Things not contradictory 
to the Law of Nature. Nor do 
both Caſes ſtand upon one com- 
mon Bottom, as our. Author aſſerts; 
for in the Man's Caſe, there is a 
good Reaſon to himſelf for reſerv- 
ing his natural Right- to chuſe his 
Religion, and that is as good a Rea- 
ſon for not conſenting to be puniſh- 
ed for the Uſe of it; in the Minor's 
Caſe, there is a good Reaſon to 
the State for reſtraining the free 
Uſe and Exerciſe of his Right to 
marry, and that is as good a Reaſon 
for laying: a Penalty upon the Uſe 
of it. | TH 
. In, juſtice to Doctor Szebbing, I 
cannot conclude without declaring, 
that 
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that I-never underſtood his Appeal 
to the Friends of Liberty, as carry- 
ing in it any ſuch Inſinuations as 
he guards againſt, Review, p. 49. 
It would have been a manifeſt 
Wrong to him, if I did. On the 
contrary, it ſeems to be dictated by 
an honeſt Zeal for the Cauſe of Li- 
berty ; for if there be any Uſe or 
Propriety in that Appeal, it muſt 
mean that the Marriage Act is an 
Infringement upon Liberty. Iwill 
not repeat any thing I have ſaid 
(p. 23 to the End) to acquit it of 
this Charge, which I eſteem the 
heavieſt and moſt important that 
can be brought againſt it. Our 
Author offers nothing in reply, but 
the Impropriety, in which I agree 


with 
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with him, of treating all whom the 
Law deelares to be Minors, as mere 
Babes; yet he falls into the like 
Impropriety himſelf, in conſider- 
ing them as arrived to the full Uſe 
of their Underſtanding, while the 
Law. declares them to be ſtill in 
their Nonage. The great Miſchiefs 
and Inconveniences ariſing from 
clandeſtine Marriages, have been 
obſervable after the Age of Fourteen 
Years, which has been called the 
Age of Diſcretion. The Eccleſiaſti- 
cal Law has therefore forbid Mar- 
riage under the Age of Twenty One 
without the Conſent of Parents, &c. 
but it ſeems, the Canon is zoo hard. 
Yet our Reformers in Edward the 
Sixth's Time, Men eminent for 
St their 
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their Learning and Capacity, 
thought proper to add the Annul- 
ling Clauſe | tothis very Prohibition; ö 
od þ feterint, tales nuptias omni- 
no nom valere ſancimus, et ad nihi- 
lum recidere; ¶ Reform. Legum 
which is of more Weight with me 
to eſtabliſh the Reaſonableneſs and 
Equity of the Marriage Act, than all 
the Opinions that have ſince been 
brought againſt it. The fame 


Thing hath been brought into cat Artic 


W, Anno 32. Hen. VIII, and 
Anno 1 W. and M. but a Remedy 
to the Miſchief was reſerved for 
the 26th of our preſent moſt graci- 
ous Sovereign. And inſomuch as 
Parents and Guardians may ſome- 
times be too ſevere upon their 


I Chil- 
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Children in this Particular, the 
Reformatio Legum provides in ſuch 
Caſe, ad magiſtratum ecclefiaſticum 
confugiatur; and the preſent Act 
allows an Appeal from the Mother 
or Guardians 20 the Court of Chan- 


cery. 


